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You are hereby notified that the Court has entered the following order:   

 

 

No. 2012AP2067 Madison Teachers, Inc. v. Scott Walker  L.C.#2011CV3774 

 

On September 14, 2012, the Dane County Circuit Court issued a decision and order 

declaring certain portions of 2011 Wis. Acts 10 and 32 unconstitutional.  On September 18, 

2012, Defendants-Appellants Scott Walker, James Scott, Judith Neumann, and Rodney Pasch, 

filed a notice of appeal from the circuit court's September 14 order.  Defendants-Appellants also 

filed a motion to stay the circuit court's order pending appeal, pursuant to Wis. Stat. 

§ 808.07(2)(a)(3) and Rule 809.12.   

On March 12, 2013, the court of appeals affirmed the circuit court's denial of the motion 

to stay the order, finding that the circuit court had acted within its discretion.  On April 25, 2013, 

the court of appeals certified the underlying appeal on the merits of the September 14 order to 

this court. On June 14, 2013, we granted review.  That appeal is currently pending, with oral 

argument set for Monday, November 11, 2013. 

On September 24, 2013, six non-party unions filed a motion for contempt and remedial 

sanctions in the circuit court, arguing that Defendants-Appellants' continued enforcement of the 
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challenged portions of 2011 Wis. Acts 10 and 32 against non-parties constituted a violation of 

the circuit court's September 14, 2012, order.  On October 21, 2013, the circuit court granted the 

non-party union movants' motion, and required Defendants-Appellants to cease all 

implementation of the portions of 2011 Wis. Acts 10 and 32 found unconstitutional by the court 

in order to purge the contempt.  

On October 25, 2013, Defendants-Appellants filed a motion in this court to stay 

enforcement of the circuit court’s September 14, 2012, order and any subsequent orders of the 

circuit court related to that order, including the circuit court’s October 21, 2013 contempt order, 

pending review in this court.  Defendants-Appellants simultaneously filed a notice of appeal 

from the merits of the circuit court's contempt order, and a motion to stay the circuit court's 

contempt order pending appeal in the court of appeals.  

On October 29, 2013, this court issued an order explaining it would take no action on the 

Defendants-Appellants motion to stay until after the court of appeals had issued a decision. The 

order further clarified that a party seeking relief from the forthcoming decision of the court of 

appeals would need to request that relief on the day following the issuance of the decision, and to 

supplement its filings before the court of appeals by the close of business on November 7. 

On November 4, 2013, the court of appeals affirmed the circuit court's denial of 

Defendants-Appellants' motion to stay the contempt order, concluding that Defendants-

Appellants did not meet their burden under State v. Gudenschwager, 191 Wis. 2d 431, 529 

N.W.2d 225 (1995).  On November 5, 2013, Defendants-Appellants requested this court to 

review the court of appeals' decision regarding stay of the contempt order.  

On November 6, 2013, two of the Plaintiffs-Respondents moved to enlarge the time for 

oral argument. 

On November 7, 2013, Defendants-Appellants and Plaintiffs-Respondents supplemented 

their filings for pending matters.   

On November 7, 2013, the non-party union movants filed a motion to intervene pursuant 

to Wis. Stat. § 803.09(1) and (2).  Wisconsin County Mutual Insurance Company and 

Community Insurance Corporation, who are not parties in this case, then moved this court to 

grant leave to appear and present at oral argument in support of Defendants-Appellants' motions 

in the event that the court granted non-party union movants' request to be heard or to intervene.   

In addition to the direct appeal of 2012AP2067, the following motions are pending:  a 

motion to enlarge the time for oral argument; the motion to stay the September 2012 declaratory 

judgment; the motion to stay the effect of the October 25, 2013, contempt order; the non-party 

union movants' motion to intervene and to appear and present argument; and Wisconsin County 

Mutual Insurance Company’s and Community Insurance Corporation's motion to participate in 

oral argument or intervene.  

Upon the foregoing, we are asked to address who will be permitted to participate in oral 

argument on November 11, 2013 and how much time the court will allow for that argument.   
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We begin our answer to these questions with the non-party unions' motion to intervene.  

Wisconsin Stat. § 803.09(1) provides a four-part test for intervention:  (1) timely application for 

intervention; (2) an interest relating to the property or transaction which is the subject of the 

action; (3) that the disposition of the action may as a practical matter impair or impede the 

proposed intervenor's ability to protect that interest; and (4) that the proposed intervenor's 

interest is not adequately represented by existing parties.  The statute attempts to balance the 

rights of the original parties to a lawsuit "to conduct and conclude their own lawsuit" with the 

right of persons who "should be allowed to join [] [the] lawsuit in the interest of the speedy and 

economical resolution of controversies."  State ex rel. Bilder v. Delavan, 112 Wis. 2d 539, 548, 

334 N.W.2d 252 (1983). "In deciding whether to allow a party to intervene as a matter of right, 

the court should view the interest sufficient to allow the intervention practically rather than 

technically."  Id. 

IT IS ORDERED that the non-party union movants' motion to intervene is denied 

because it is untimely.  "The general rule [is] that postjudgment motions for intervention will be 

granted only upon a strong showing of justification for failure to request intervention sooner and 

that a postjudgment motion to intervene by its nature prolongs litigation beyond the point 

anticipated by the original parties."  Olivarez v. Unitrin, 2005 WI App 189, ¶20, 296 Wis. 2d 

337, 723 N.W.2d 131.  The movants have not asserted that they attempted to intervene in the 

circuit court or in the court of appeals, nor have they proffered any reason why they could not 

have done so.  Intervention at this late stage will cause delay in the case that has been waiting for 

our review since June 14, 2013.   

IT IS FURTHER ORDERED that the motion of non-party union movants and the 

motions of Wisconsin County Mutual Insurance Company and Community Insurance 

Corporation to participate in oral argument are denied.  In addition, we also deny the motions of 

Wisconsin County Mutual Insurance Company and Community Insurance Corporation to 

intervene.  We are confident that the pending motions and contentions regarding the 

constitutionality of Act 10 and Act 32 will be well addressed by the parties at oral argument and 

the written filings of all. 

IT IS FURTHER ORDERED that the Defendants-Appellants will have 45 minutes to 

argue the topics they choose to address.  This time can be divided between argument-in-chief and 

rebuttal if the Defendants-Appellants so choose.  The Plaintiffs-Respondents will have 45 

minutes to argue the topics they choose to address.  

 

¶1 SHIRLEY S. ABRAHAMSON, C.J., ANN WALSH BRADLEY, J., 

and N. PATRICK CROOKS, J.   (dissenting). The denial of the 

unions’ motion for leave to appear at the supreme court for oral 

argument contravenes our practice and principles of fair play, 
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justice, and fundamental fairness enshrined in the adversarial 

nature of court proceedings and oral argument.  We can debate 

the merits of the circuit court's contempt order or even whether 

the unions could properly move for contempt, but it is clear 

that any ruling regarding the contempt proceedings must include 

their voices.
1
 

¶2 We dissent from this order for two reasons. 

¶3 First. We would limit oral argument on November 11 to 

the substantive issues raised by the certification from the 

court of appeals.  We would address the two requests for stays 

promptly thereafter and order oral argument on the stays on 

November 19.  Furthermore, another case challenging Act 10 has 

recently been ruled on in the Dane County circuit 

court.SeeWisconsin Law Enforcement Association v. Walker, No. 

12CV4474 (Cir. Ct. Dane Cty., Oct. 23, 2013). 

¶4 Second.  The court’s order today excludes the unions 

from oral argument by mischaracterizing their position at the 

circuit court and in this court.  The unions were parties to the 

contempt proceedings in the circuit court.   

¶5 The court’s order today states that they sought 

intervention here.  This is only partially true.  

                                                 
1
 The unions are: Wisconsin Education Association Council; 

AFT-Wisconsin, AFL-CIO; SEIU Healthcare Wisconsin, CTW, CLC; 

Wisconsin Federation of Nurses and Health Care Professionals, 

AFT, AFL-CIO; Kenosha Education Association; and District 

Council 40, AFSCME, AFL-CIO. 
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¶6 The unions seek an opportunity in this court to 

protect the contempt order they sought and achieved in the 

circuit court.   The unions oppose the WERC Commissioners’ 

motion here to stay the contempt order. The WERC Commissioners 

are parties in this court and apparently the court allows them 

to argue their motion to stay the contempt order.   

¶7 The unions moved for leave to appear in this court or, 

in the alternative, to intervene, so that they too can argue on 

the stay of the contempt order.   

¶8 Theunions request an opportunity to "respond to the 

Commissioner's appeal for relief from the motion as a matter of 

fundamental fairness."
2
 We agree with the unions on this point. 

¶9 The statutes explicitly permit any person aggrieved, 

to seek contempt, just as the unions did in the circuit court. 

Wis. Stat. § 785.03(1)(a) states:  “A person aggrievedby a 

contempt of court may seek imposition of a remedial sanction for 

the contempt by filing a motion for that purpose in the 

proceeding to which the contempt is related.”      

¶10 How can the unions now lose their right in this court 

to defend the contempt order they won in the circuit court?   

¶11 As far as we can tell, no one has objected in the 

circuit court to the standing of the unions to seek a contempt 

                                                 
2
 Corrected Motion for Clarification and for Leave To 

Appear, or in the Alternative, Petition To Intervene as 

Plaintiffs-Respondents by Wisconsin Education Association 

Council, et al. (filed in this court on Nov. 7, 2013). 
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order.  Has any objection to the unions’ standing been forfeited 

or waived by the defendants-appellants? The circuit court 

declared the unions to be parties in the contempt proceedings 

that were part of the circuit court’s declaratory judgment on 

the substantive constitutional issues.   

¶12 No one has objected to granting time in this court to 

the unionsand the WERC Commissioners to argue the stay of the 

contempt order.  Indeed, the November 5, 2013 letter of the 

Assistant Attorney General, counsel for all the defendant-

appellants including the WERC Commissioners, listed the unions’ 

counsel as counsel of record and sent them material relating to 

the WERC Commissioners’ emergency motion to stay the circuit 

court’s contempt order. 

¶13 In their response to the unions’ motion for leave to 

appear,or in the alternative to intervene, the defendants-

appellants (including the WERC Commissioners) declare that they 

"do not oppose [the unions’] limited appearance before this 

Court to oppose the emergency request for relief of the 

Commissioners . . . ."
3
 

¶14 If this court is to exercisejurisdiction at this time 

over the motion to stay the contempt order or any matter 

affecting the contempt order, thatnecessarily brings with it the 

                                                 
3
 Response of Defendants-Appellants to the November 7, 2013, 

Corrected Motion for Clarification and for Leave To Appear, or 

in the Alternative, Petition To Intervene as Plaintiffs-

Respondents by Wisconsin Education Association Council, et al. 

at 7. 
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parties to that action (2013AP2405, the case number given to the 

contempt proceedings in the court of appeals). Thiscourt’s 

denial of the unions’ motion for leave to appear or to intervene 

here as a party in casenumber 2012AP2067 does not strip the 

unions of their party status in case number 2013AP2405.  The 

defendants-appellants asked this court to stay the contempt 

order in 2013AP2405 and the order today seems to allow them to 

argue the stay on November 11.  The unions are parties in 

2013AP2405. 

¶15 On November 7, 2013, the defendants-appellants advised 

the court that they saw benefit to this court allocating time at 

oral argument specifically “for the emergency motion to stay the 

Circuit Court’s contempt order pending appeal to allow non-party 

movants to the underlying contempt order (and parties to the 

appeal in Case No. 2013AP2405) to appear.” The defendants-

appellants thus recognize the unions as parties for purposes of 

the contempt proceedings and the stay thereof. 

¶16 The defendants-appellants suggested the court give the 

unions and the WERC Commissioners each 10 extra minutes to argue 

the stay; the plaintiffs-respondents wanted to give the unions 

and the WERC Commissioners each 15 minutes.
4
 

¶17 Indeed, no one, not plaintiffs-respondents, and not 

the defendants-appellants, objects to the unions appearing and 

                                                 
4
 See Letter from Assistant Att'y Gen. Steven C. Kilpatrick, 

to Diane Fremgen, Clerk, Wisconsin Supreme Court (November 7, 

2013). 
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arguing before this court along with the WERC Commissioners on 

the stay of the contempt order.  Only the order today says No to 

the unions.     

¶18 The parties may debate whether the unions meet the 

requirements of an "aggrieved person" under the contempt statute 

and whether a contempt order is appropriate, but this 

courtshould not and cannot deny the unions an opportunity to 

argue to the court as the court contemplates staying the order 

regarding contempt proceedings in which the unions were parties. 

¶19 The Gudenschwager test requires a balancing of harms, 

yet without the presence of the unions, we will receive only one 

side of the story.  This court’s own internal operating 

procedures state that "each side is allowed . . . to present 

argument;" our procedures do not limit argument to parties. 

Wis.S.Ct. IOP II.D. 

¶20 Indeed, the court’s order today underminesthis court’s 

role as a neutral, fair, impartial and non-partisan arbiter by 

excluding (without adequate explanation) the victorious-at-the-

circuit-court unions from arguing at the supreme court about the 

contempt motion that the unionsfiled and won at the circuit 

court. 

¶21 Wisconsin County Mutual Insurance Company and 

Community Insurance Corporation (who have amici status here) 

have not been before the circuit court or court of appeals.  In 

contrast, the unions have already succeeded as parties in their 

contempt proceedings at the circuit court and have had 
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subsequent substantive filings at the court of appeals. It would 

be unfair and illogical to deny them the opportunity to argue 

about the contempt proceedings at the supreme court as well. 

¶22 If the court is to hear arguments on the stays, we 

would give the unions leave to appear on November 11 to argue 

the issue of the stay of the contempt order.  

¶23 For the foregoing reasons, we dissent from the order. 

 

 

 

Diane M. Fremgen 

Clerk of Supreme Court 
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